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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BQOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQARD
at its office in Washington, D.C
on the 29th day of August, 1992

THOVAS C. Rl CHARDS,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-8748
V.

JOHN F. BQOARDMAN,

Respondent .

N N N N N N N N N N N N N N

ORDER DENYI NG RECONSI DERATI ON

Respondent seeks reconsideration of our decision in this
proceedi ng, NTSB Order EA-3523, served April 6, 1992. In that
decision, we affirmed both the Admnnistrator's order and the | aw
judge's initial decision, finding that respondent violated 14
C.F.R 91.89(a) in his use of a right-hand, rather than a |eft-
hand, approach to Ral ph Wen Menorial Airport, Kotzebue, AK W
rejected respondent's argunent that, rather than a right-hand
approach, he had perfornmed an authorized straight-in approach.®

'I'n our decision, we also denied respondent's requests that
we consider new evidence he offered, and that we hold oral
argunent. At that tinme, the proffered new evi dence consisted of
what is now introduced as Exhibit B to respondent’'s petition for
reconsi deration (see infra), and an internal FAA nenpo (with
attachnments and rel ated docunentation) to the Director, Ofice of
Fl i ght Standards, discussing revision of 14 CF. R 91.89(a). The
revision, basically, defined a straight-in approach as one that
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We deny the petition. Initially, however, we address
respondent's related, alternative requests that we consider newy
di scovered evidence in reaching our decision on his petition, or
that we remand the proceeding for consideration of that evidence.

The al | eged new evi dence consists of 5 docunents. Exhibit A
is an affidavit from Dani el Beaudette, Deputy Director of the FAA
O fice of Flight Standards that responds to the earlier nmeno to
that office described in footnote 1. Exhibit Bis a 2-page
excerpt of an initial decision issued July 1, 1988 hy
admnistrative law judge Reilly in Adm nistrator v. Ranstead, SE-
8763. Exhibit Cis a page from Al aska Airlines' B-737 flight
handbook. The exhibit describes aspects of circling and norma
| anding. Exhibit Dis a copy of law judge Mullins' June 20, 1990
initial decision in Admnistrator v. Davis, SE-10546. Exhibit E
is a page from Al aska Airlines' flight operations nmanual,
containing a section entitled "Straight-in Approaches at
Uncontrolled Airport."

Respondent continues to argue that the regul ation, as
witten, is so vague that the Board was required to invent a
standard to apply, and that this is denonstrated by the Exhibit B
and Dinitial decisions. He considers Exhibit A as correcting
the problem by offering a new interpretation of the rule by the
FAA, and Exhibit E reflects a recent change in the conpany
manual , approved by the FAA to incorporate this information.
Exhibit Cis intended to respond to the finding in this case
that, because respondent's right-hand turn was nade between 1 and
2 mles fromthe runway, it could not be considered a straight-in
approach. NTSB Order EA-3523, at 7-9. It is introduced to show
that: 1) a B-737 can "easily be established on a straight-in
approach” within that distance (Petition at 9); and 2) that
di stance is consistent with B-737 requirenents for circling
appr oaches.

W need not decide whet her these exhibits constitute new
evi dence acceptable under 49 C. F. R 821.50 because, even assum ng
t hey were, our conclusions would not change. Exhibit A, the
keyst one of respondent's subm ssion, is not, as he argues, a new
standard. Not only does M. Beaudette reject the suggestion that
(..continued)
is "stabilized and tracking the extended runway centerline" not
|l ess than 1 nautical mle fromthe runway. Allegedly, this would
correct an existing anbiguity in the rules. Although we noted
that requests to consider new evidence did not |lie at that stage
of the proceeding, we neverthel ess addressed it on the nerits and
found that the new evidence woul d not have produced a different
result, even if considered. It is the sane issue -- what
qualifies as a straight-in, rather than a right-turn, approach --
t hat respondent again raises in the instant petition.
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the rule be changed to allow straight-in approaches from shorter
di stances, his discussion of 8 91.89(a) does little nore than
rephrase the explanation of the rule contained in Adm ni strator
v. Dibble, 5 NTSB 352 (1985).°

Under the established interpretation noted in D bble, any
turn into a straight-in approach nust be nade sufficiently far
fromthe runway that it does not interfere wwth the norma
traffic pattern. This naturally requires consideration of the
aircraft using that airport. Respondent conplains that the
approach distances required by the Board are too great,® yet he
fails to prove the critical point he identifies -- that right-
hand turns into final at the 1-2 mles found here woul d not
interfere with the normal traffic pattern.® In fact, in
Adm nistrator v. Davis, supra, at 222, the |aw judge found that
1%2mles was within the normal traffic pattern at Kotzebue.

The remai ning exhibits in support of Exhibit A are of no
assistance. The two initial decisions (Exhibits B and D) have no
precedential value.® And, the FAA's failure to appea
Adm nistrator v. Davis, supra (Exhibit D), a case with different
facts, may not be read as FAA agreenent that, in this case,
respondent did not violate the rule. As noted above, the Exhibit
E revision to the conpany manual sinply restates the rule. It
offers nothing to indicate that it was conplied with in this
instance. Finally, and as the Adm nistrator points out in his
reply, the Exhibit D B-737 handbook information, in denonstrating
circling and | anding, uses left-hand turns with approaches of 1-
1% m | es.

*There, we stated that "straight-in approaches were
acceptable if the approach did not interfere wwth aircraft
executing a normal left-hand pattern and if the straight-in
approach did not deviate nore than 30 degrees fromthe center of
the runway as neasured fromthe threshold of the runway." |[|d.
As noted in our prior decision at fn. 9, this case disproves
respondent's claimthat 8 91.89(a) is void for vagueness.

°See Exhibit D, which indicates that the turn into final can
be made 1-1% mles fromthe runway.

‘Once the Administrator made a prima facie case that
respondent made a right-hand turn, the burden shifted to
respondent, who raised as an affirmative defense that he had nade
a straight-in approach. It is therefore up to himto prove the
requi renents of that approach

°See 49 C.F.R 821.43.
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ACCORDI NAY, | T I'S CRDERED THAT:

Respondent's petition for reconsideration and the acceptance
and consi deration of new evidence is denied.

VOGT, Chairman, COUGHLI N, Vice Chai rman, LAUBER, HART and
HAMVERSCHM DT, Menbers of the Board, concurred in the above
or der.
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